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NATURAL GUARD AN LP
Decided My 31, 2000

Appeal froma decision of the Held Manager, lIdaho Falls Feld
Gfice, Bureau of Land Managenent, denying an application for issuance of a
right-of-way on public land in a wlderness study area. |10 33113.

Afirned.

1.

Federal Land Policy and Managenent Act of 1976:
R ght s- of - Véy- - WI der ness Act

The Federal Land Policy and Managenent Act of 1976,
43 US C ' 1782(c) (1994), requires the Secretary
to regulate activities on |lands under w | derness
reviewto prevent inpairnent of their suitability
for inclusion in the wlderness system However,
operations that inpair wlderness suitability nmay
be allowed if they are conducted in the sane nmanner
or degree as on ct. 21, 1976.

Federal Land Policy and Managenent Act of 1976:
R ght s- of - Véy- - R ght s- of - Vly: Gener al | y-- W1 der ness
Act

An appel | ant appeal i ng denial of an application for
a right-of-way across public land nust show t hat
the deci sion was premised either on a clear error
of lawor a denonstrable error of fact.

APPEARANCES Blair Gover, Esg., Rgby, lIdaho, for Appellant; Joe
Kraayenbrink, Held Manager, Idaho Falls Feld Gfice, Idaho Falls, I|daho,
for Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE THRRY

Natural Quardian LP (Appel l ant) has appeal ed fromthe Septenber 21,
1999, decision of the FHeld Minager, Idaho Falls FHeld Gfice, Bureau of
Land Managenent (BLN), denying Appel lant's application for issuance of a
right-of-way (ROY on public land in a wlderness study area (V&) for a
wheel pivot irrigation systemin the SAI/4NAL/4 sec. 20, T. 2 N, R 36 E,
Boi se Meridian, Bonneville Gounty, Idaho. The RONapplication denied in
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the Septenber 21, 1999, deci sion involves approxi nately 2 acre wthin the
Hell's Half Acre VBA  The deci si on appeal ed fromal so determned the wheel
pivot irrigation systemis an existing and an unaut hori zed use as defi ned
by current regulations found at 43 CF. R ' 2800.0-5(u). The Appellant's
Petition for Stay was denied in an order issued by the Board on Novenber
24, 1999.

Inits Satenent of Reasons (SR for appeal, Appellant states, in
pertinent part:

1. The Bureau of Land Managenent (BLM |ands in question
are located approxinately ten (10) mles west of Idaho Falls,
| daho, Bonneville Gounty, and approxi mately two (2) mles south
on US Hghway 20 which connects Idaho Falls with the Idaho
Nati onal Engi neering and Environnental Laboratory (I NEE), and
Arco Idaho. The highway is heavily travel ed by both private
vehi cles and | NEEL buses and trucks. Area farmroads are |ess
than one-quarter of a mle fromthe all eged trespass. (See area
nap attached as Exhibit A).

Petitioner's land is adjacent to the BLMIand and borders
it ontwo sides. It has been farned, cultivated and irrigated
for nore than 25 years. The area of trespass is not isolated,
primtive, or difficult to access.

2. There has never been a survey so the boundaries were
not flagged nor staked. Qonsequently, historically the exact
| ocation of the boundary between petitioner and the BLMwas not
known. Apparently, the BLMhas now identified the boundary by
a @S nethod. Attached as Exhibit Bis an aerial photo show ng
the land in question. The sliver of land colored yellowis
where the wheel crosses, the orange i s where the boom ext ends,
and the blue is the outside perineter of where the water
sprinkl es when under pressure. Attached as Exhibit Cis a
rough sketch illustrating the corner, and the all eged trespass.

3. Petitioner's predecessor had been farmng the corner
SO, it appeared to be part of the field Petitioner had
acqui red. Gonsequently, the pivot irrigation systemwas
designed and erected in good faith and wth the belief the
al | eged trespass property bel onged to Petitioner and
Petitioner's predecessor.

4. Mechanical and/or el ectronic devices can be
constructed and/or attached to the pivot to shut the water off
when it reaches the BLMIland so there is no water sprinkled on
said lands. However, the boomw || extend approxi natel y 65
feet over the BLMland and the wheel w1l cross over
approximately fifteen (15) feet on the east edge, and
approxi mately ei ghteen (18) feet on the north edge traveling
about twenty-three (23) feet on BLMlands, all as shown on
Exhibit B and C

152 | BLA 296

WA Ver si on



| BLA 2000- 31

There is no way to avoi d havi ng the wheel cross, wthout
dismantling the pivot, shortening it, and reassenbling it wth
aswvel soit wll avoid BLMland. Petitioner estinates that
cost at about $25,000. Petitioner is a tax payer, and does not
understand why it shoul d be forced to such great expense when
the alleged inpact is virtually negligible.

5. As shown on the attached aerial photo, there is |ava
and/or cultivated |l ands south and east of the BLMI|ands and
lava or cultivated | ands west of the trespass | and bel onging to
Petitioner. The |lava acreage contributes to the natural ness of
the area [and] is much |arger than the area of trespass.
Petitioner has been and continues to be willing to nake an
exchange of all or sone of either of those parcels (lava or
cultivated lands) for the corner that alleged y trespasses on
BLMland. The exchange | ands woul d be virtually identical
because they are adjacent to and the sane as the al |l eged
cor ner .

6. The surface disturbance is dimninus and it has
virtually no surface inpact. Shortening the circle a few feet
so the wheel does not travel 23 feet on BLMI|ands has no
practical effect on the use, solitude, and isolation of the BLM
property in question.

7. Petitioner nore than nakes up the very snall area of
trespass by | eaving other adjacent areas unirrigated and
unfarned. To the extent "w |l derness" is to protect or preserve
plant or animal life, the unfarned corner is nuch nore
significant because it is nuch |arger.

8. Demininus trespass wll have no effect on any past or
ongoi ng study because it is so snall and so near the edge of
the study area.

(SR at 1-2.)

Inits Answer to Appellant's Petition for Say (Answer to Petition),
1/ the BLMH el d Manager st at ed:

A Dependent Resurvey and Qubdivision, T. 2N, R 36 E O the
Boi se Meridian was perforned by Geral d Hochstrasser, Cadastral
Surveyor, Bureau of Land Managenent. The survey was commenced
on ctober 20, 1978 and conpl eted Gctober 27, 1978 pursuant to
Soecial Instructions dated Cctober 18, 1978, for Goup No. 581,
|daho. n February 7, 1980 the survey was accepted for the
Drector, by Donal d Voorhees, Chief, Cadastral Survey
Examnation and Approval Saff. In the course of his survey

1/ BLMhas not filed an Answer to Appel lant's SCRin this case.
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Hochst rasser subdi vi ded section 20 and nonunented the NV1/ 16
sec. cor. of sec. 20 wth a regulation iron post nonunent.
FHeld reviews have determned that the pivot irrigation system
crosses public lands included in the Hll's Half Acre

WI derness Sudy Area (V&A).

(Answer to Petition at 1.) BLMfurther stated that Appellant's offer of an
exchange coul d not be accepted as the land in question is situated wthin a
VEA | d.

The Hell's Half Acre VBAis an area of the public lands wthin
Bonnevi |l e Gounty, |daho, which has been determned by BLMto exhi bit
W | derness characteristics, as defined by section 2(c) of the WI derness
Act, 16 US C ' 1131(c) (21994). It is currently being revi ened by
ongress for possi bl e designation and protection as a w | derness area,
pursuant to the WIderness Act, as anended, 16 US C '' 1131!1136 (1994).

[1] During the period of such reviewand until Congress either
designates the lands or rel eases themfromfurther consideration, BLMis
required to manage the public lands wthin the VBA i n accordance wth
section 603(c) of the Federal Land Policy and Managenent Act of 1976, 43
USC ' 1782(c) (1994). Commttee for Idaho's Hgh Desert, 139 |IBLA 251,
253 (1997); Ronald A Pene, 135 IBLA 143, 147-48 (1996). This statutory
provision requires BLMto nanage the lands "in a manner so as not to inpair
the[ir] suitability * * * for preservation as wlderness.” 43 USC '
1782(c) (1994); Serra Qub v. Hodel, 848 F. 2d 1068, 1085 (10th dr. 1988);
Nevada Qut door Recreation Associ ation, 136 |1 BLA 340, 342 (1996).

The managenent of VA lands by BLMis governed by its Interim
Managenent Pol i cy and Quidel ines for Lands under WI derness Review (I MP).
2/ The IMP sets forth certain noninpairnent criteria that are generally
designed to ensure that no activity wll occur that wll jeopardize or
negatively affect Gongress' ability to find that the VA has the necessary
W | derness characteristics and thus to designate it as w | derness.
Cmmttee for |daho's Hgh Desert, 139 | BLA at 253.

The noni npai rnent criteria were devel oped by BLMin order to ensure
their conpliance wth the section 603(c) noninpai rnent nandate. See Rocky
Muntain Ql & Gas Association v. Vdtt, 696 F.2d 734, 739 (10th dr. 1982);
Galifornia Departnent of Transportation, 111 IBLA 251, 253 (1989). Unhder
the criteria, BLMnay not allowan activity wthin a VBA that woul d cause
an inpact that could not be reclained to the point of being substantially
unnoti ceable in the area as a whole by the tine the Secretary i s schedul ed
to nake his recommendation to the President on the suitability of the area
for preservation as wlderness. They al so provide that BLMnay not al |l ow

2/ The IMP was first published in the Federal Register on Dec. 12, 1979
(44 Fed. Reg. 72013). It was later anended in ways that are not pertinent
to this case (48 Fed. Reg. 31854 (July 12, 1983)), and then incorporated in
a Handbook (H 8550!'1 (Rel. 8!'36 (Nov. 10, 1987))), which was part of BLMs
Minual . See Gormittee for Idaho's Hgh Desert, 139 IBLAat 253 n.3. The
current Handbook is H8550'1 (Rel. 8!'67 (July 5, 1995)).
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an activity wthin a VA that, after termnation of the activity and any
needed recl amati on, woul d degrade the w | derness values in the area so far,
conpared wth the area' s val ues for other purposes, as to significantly
constrain the Secretary' s recommendati on wth respect to the area' s
suitability for preservation as wlderness. See BLMMnual, 1.B 6.; see
also Gharles J. Wdag, 142 IBLA 92, 95 (1997).

Thus, in order to be entitled to undertake activity wthin the VA in
conjunction wth its farmng operation, Appellant nust denonstrate that
such activity wll not inpair the suitability of the WA for designation as
W | derness. The Geam Shop, Inc., 136 IBLA 55, 57 (1996); John Loskot, 71
| BLA 165, 167 (1983). The Appel | ant has not done this.

[2] An appellant seeking reversal of a decision involving lands in a
VA nust show t he deci sion was premsed either on a clear error of lawor a
denonstrabl e error of fact. Wah WIderness Association, 80 |BLA 64, 68
(1984); Southwest Resource Qouncil, Inc., 73 IBLA 39, 42 (1983); see John
W B ack, 63 IBLA 165, 168 (1982); Lhion Ol . (Oh Reconsideration), 58
IBLA 166, 171 (1981). In this case, the 1980 survey conducted by BLMs
Cadastral Surveyor, described above, established that the pivot irrigation
systemcrosses public lands included in the Hell's Half Acre VA  The
sol ution proposed by Appel | ant, exchange of private |and for the 2 acre of
VA land, is not authorized as the VBA | and has al ready been desi gnated as
subj ect to the noni npai rnent standard. The preservation of w | derness
values is paranount and is the prinary consideration in eval uati ng any
proposed action or use wthin a VA  Any action whi ch conprom ses the
w | derness val ues of roadl essness, solitude, natural ness, and the
opportunity for primtive and unconfined recreation nust therefore be
rejected. Charles J. Vdag, supra at 93.

Therefore, we conclude that the Idaho Falls FHeld dfice Mnager
properly denied Appellant's request for a RON as BLMconcl uded that the
RONVwoul d fail to satisfy BLMs noninpairnent criteria, and as Appel | ant
has not overcone that concl usi on by a preponderance of the evidence.
Galifornia Departnent of Transportation, 111 |BLA 251, 253-54 (1989);
Eugene Mieller, 103 1BLA 308, 311 (1988); L.C Artnan, 98 | BLA 164, 168
(1987).

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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